
1 
 

IN THE 
 3RD DISTRICT COURT, ANDERSON COUNTY, TEXAS 

AND 
THE TEXAS COURT OF CRIMINAL APPEALS 

____________________________ 
      )  Trial Cause No. 26,162-C 
EX PARTE     )  
ROBERT LESLIE ROBERSON III, ) Writ Cause No. WR-63,081-05 
  APPLICANT  )  

)  
____________________________  )  
 

NOTICE OF NEW PERSUASIVE AUTHORITY 
 

Applicant Robert Leslie Roberson III, by and through undersigned counsel, 

files this Notice of New Persuasive Authority attached here as Exhibit A (Order 

Granting Defendant’s Extraordinary Motion for New Trial in State of Georgia v. 

Danyel Smith, hereafter “EMNT Order”). Danyel Smith was convicted in 2003, the 

same year as Mr. Roberson, based on the same “Shaken Baby” diagnosis of a child 

brought to a hospital by a male caregiver seeking medical help. EMNT at 2. The 

EMNT Order, issued on July 21, 2026, followed a remand from the Supreme Court 

of Georgia, which recognized, in a unanimous decision, that a previous denial of a 

new trial needed to be reconsidered. See id. at 1.  

The EMNT Order grants Smith a new trial and vacates his conviction and 

sentence based on the change in scientific understanding of Shaken Baby Syndrome 

(“SBS”), which was renamed Abusive Head Trauma (“AHT”) several years after 
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both Smith and Roberson were tried. Id. at 14. In other words, the case involves a 

very similar procedural posture and facts.1 

Some of the specific similarities include the following: 

 In Smith’s 2003 trial, the State’s theory was that the child’s death could only 
be explained by “non-accidental trauma; that is child abuse.” Id. at 2. 
 

 Previously (in 2007), Smith raised the emerging controversies around SBS as 
a basis for post-conviction relief but was then denied. Id. at 3. 
 

 In 2021, Smith brought evidence of yet more advances in scientific 
understanding of SBS/AHT and urged application of the new differential-
diagnosis approach now associated with AHT. Id. at 3. 
 

 Smith proffered opinions from experts in an array of disciplines who attested 
to the scientific advances in understanding the SBS/AHT hypothesis since 
2003 and/or described what had been missed in the child’s medical 
history/records. Id. at 5-6. (Several of the experts cited in the EMNT have also 
provided opinions in Roberson’s case or their research has been proffered as 
evidence, including Dr. Patrick Lantz, Dr. Julie Mack, Dr. Michael Laposata, 
and Dr. Kenneth Monson).  
 
The trial court’s findings are also instructive. The court found all of Smith’s 

experts to be qualified and found their opinions were based on “reliable principles 

and methods.” Id. at 7. The court found that Smith’s experts relied on scientific 

 
1 Under Georgia law, the trial court had the authority to grant a new trial. 

Under Texas law, only the Court of Criminal Appeals has that authority but will do 
so only after obtaining a recommendation from the trial court as to whether a new 
trial under Texas Code of Criminal Procedure, Article 11.073 is warranted. 
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advances and papers published well after the 2003 trial. Id. at 9.2 The court also 

found that the scientific advances relied on today were not available in 2003. Id. 

The trial court agreed with the Supreme Court of Georgia that Smith’s EMNT 

did not rely on mere questions about the validity of SBS but also on expert testimony 

“offering a new analysis of [the child’s] medical evidence ‘rooted in a new 

understanding of the underlying science and a medically based alternative 

explanation’ for [the child’s] injuries.” Id. at 10 (quoting the higher court’s remand 

order). The trial court further emphasized that the primary change since 2003 is that 

the presumption-of-abuse approach to SBS/AHT has been rejected and prevailing 

medical consensus now “require[es] a rigorous differential diagnosis that accounts 

for alternative causes.” Id. at 11. 

Finally, the trial court concluded that the new scientific evidence was material, 

in that the alternative “non-abusive explanation for [the child’s] death,” if presented 

to a jury, “would probably produce a different verdict.” Id. at 13. This materiality 

standard is comparable to that in Article 11.073, which requires finding that, “had 

 
2 The trial court noted that the medical examiner in Smith’s case had conceded 

that there had been scientific advances “since 2003.” Exhibit A at 9. Here, the 
medical examiner conceded that there were a host of relevant factors she did not 
consider but nevertheless testified in 2021 that she had not learned anything since 
2003 that would prompt her to revisit her conclusions. That kind of rigidity is 
inconsistent with both scientific progress and the objectives of Article 11.073. 
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the scientific evidence been presented at trial, on the preponderance of the evidence, 

the applicant would not have been convicted.” TEX. CODE CRIM. PROC. art. 11.073. 

Respectfully submitted, 

/s/ Gretchen S. Sween 
Gretchen S. Sween, Counsel of Record 
Texas Bar No. 24041996 
gsweenlaw@gmail.com 
712 Upson Street 
Austin, Texas 78703 
Telephone: 214.557.5779  
Fax: 512.548.2089 
 
Kimberly R. Miers 
Texas Bar No. 24041482 
KMiers@littler.com 
Nicole S. LeFave 
Texas Bar No. 2408543 
NLeFave@littler.com 
Emily R. Linn 
Texas Bar No. 24109478 
ELinn@littler.com 
LITTLER MENDELSON, P.C. 
100 Congress Avenue, Suite 1400  
Austin, Texas 78701 
Telephone: 512.982.7250 
Fax: 512.982.7248 

 
Attorneys for Robert Leslie Roberson III 
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CERTIFICATE OF SERVICE 
 Undersigned counsel represents that the foregoing was served on counsel of 
record for the State in this cause via the Texas efile system and/or by electronic mail 
as follows: 
 
Assistant Attorney General 
Travis Bragg 
Travis.Bragg@oag.texas.gov 
 
Anderson County District Attorney 
Allyson Mitchell 
amitchell@co.anderson.tx.us 
 
 
     /s/ Gretchen S. Sween 
 

August 10, 2026 
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