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ATTORNEY GENERAL OF TEXAS,

CITY OF DALLAS, 8 IN THE DISTRICT COURT
§
Plaintiff, 8
§
V. 8 OF TRAVIS COUNTY, TEXAS
§
KEN PAXTON, 8
§
§
§

Defendant. 345TH  jJUDICIAL DISTRICT
PLAINTIFF’S ORIGINAL PETITION
TO THE HONORABLE COURT:

The City of Dallas, Plaintiff, hereby files its original petition in the above-styled and
number cause, challenging an open records ruling of Ken Paxton, Attorney General of Texas,
Defendant. Plaintiff would show the following:

1. Plaintiff pleads that discovery, if any is appropriate, should be governed by a Level
2 discovery control plan, as provided in Texas Rule of Civil Procedure 190.3.

2. Plaintiff is a Texas home-rule municipality with its principal office in Dallas
County. The open records requestor, Shawn Shinneman, is not a party to this suit. Texas
Government Code section 552.325 gives Shinneman the right to intervene in this suit or to choose
not to participate in this suit. Defendant is the Attorney General of Texas and may be served at
his office address, Price Daniel, Sr. Building, Sixth Floor, 209 W. 14th Street, Austin, Texas
78701.

3. On August 21, 2019, Plaintiff received from Shinneman a request for “Mayor Eric
Johnson’s calendar from the day he was inaugurated as mayor through the end of the year, updated

through the day this request is filled.” A copy of that request is attached hereto as Exhibit 1 and

IS incorporated herein by reference.
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4. In observance of Labor Day, Plaintiff was closed on September 2, 2019.

5. On September 5, 2019, Plaintiff sent Defendant a letter asking whether some of the
requested information is subject to required public disclosure under chapter 552. Plaintiff included
with the September 5 letter to Defendant a copy of Shinneman’s request for information, which
contained evidence sufficient to establish the date Plaintiff received Shinneman’s request for
information; and Plaintiff stated in the letter the date of its receipt of the request for information.
Also on September 5, 2019, Plaintiff sent to Shinneman a copy of the September 5 letter to
Defendant. A copy of the September 5 letter to Defendant is attached hereto as Exhibit 2 and is
incorporated herein by reference.

6. On September 12, 2019, Plaintiff sent Defendant a letter containing comments
stating the reasons why some of the requested information is excepted from required public
disclosure under Government Code section 552.101 in conjunction with the doctrine of common-
law privacy. Plaintiff forwarded along with the September 12 letter a copy of the requested
information (or representative samples thereof). Also on September 12, 2019, Plaintiff sent to
Shinneman a copy of the September 5 letter to Defendant. A copy of the September 12 letter to
Defendant is attached hereto as Exhibit 3 and is incorporated herein by reference.

7. Defendant assigned identification number 796251 to the August 21 request for an
attorney general ruling. On November 15, 2019, Plaintiff received Defendant’s decision, number
OR2019-31858. Defendant in part noted that Plaintiff had redacted certain portions of the
documents containing the submitted information and ruled that the City must release the redacted
information pursuant to Government Code section 552.302. Defendant also concluded that some

of the requested information is subject to required public disclosure under chapter 552.
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8. Plaintiff sues Defendant for a judgment determining that the redacted information

does not constitute public information, and that the requested public information is excepted from

required public disclosure.

WHEREFORE, Plaintiff prays that Defendant be cited to appear and answer herein and

that on final hearing Plaintiff have a judgment determining that the information at issue does not

constitute public information and granting Plaintiff its costs and all other relief to which Plaintiff

may be entitled.

Plaintiff’s Original Petition

Respectfully submitted,

CHRISTOPHER J. CASO
Interim City Attorney

/s/ Taylor Floyd

Taylor Floyd (Lead Attorney)
Texas Bar No. 24109873
taylor.floyd@dallascityhall.com
James B. Pinson

Texas Bar No. 16017700
james.pinson@dallascityhall.com
Assistant City Attorneys

Dallas City Attorney’s Office
1500 Marilla Street, Room 7DN
Dallas, Texas 75201
Telephone: 214-670-3519
Telecopier: 214-670-0622

COUNSEL FOR PLAINTIFF
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CiTY OF DALLAS

Scptember 5, 2019

Office of the Attorney General
QOpen Records Division

P.O. Box 12548

Austin, Texas 78711-2548

Re: Request for an Open Records Decision
Dear Open Records Division:

By elecironic subimission (Exhibit A) received by the City ol Dallas (“city”)} on August 21,
2019, Shawn Shinneman requested information pertaining to specified records.

In observance of Labor Day, the city was closed September 2, 2019.

The city i1s gathering the requested information and it is anticipated that some of the
requested information will be exempt from mandatory disclosure under the Public
Intormation Act, Chapter 552, Texas Government Code {the “Act™). Since we have not
been able to review all the requested information, we would asser that cerlain information
contained in Shawn Shinneman’s request mayv be protected from disclosure under Sections
552.101 throngh 552.134 of the Act. In particular section 552.101. Under Section 552.301
of the Act, this office now secks your detcrmination aboul whether this information is
exempt from disclosure.

Our cominents stating the reasons why the Act cxcepts the requested information from
disclosure, and copies of the requested information {or samples if voluminous), will be scnt

1o your office by September 12, 2019, as required by Section 552.301(e) of the Act.

If you have any questions regarding this request for an open records decision, pleasc
contact me at (214) 670-3742.

Respectfully submitted,

Parns Long
Open Records Coordinator
Open Records Center, City Secretary’s Office
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Attachments

c.  Bilierae Johnson, City Secretary
Camelia Taylor, Administrative Specialist

Shawn Shinneman
Via GovQA
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September 12, 2019
Honorable Ken Paxton
Page 2

day would still be revealed” and “by doing research to determine the location and time of each item on
the schedule, combined with the order of his day being revealed, it would be very easy to determine
where (the Governor) would be at any given time.” Id. Your office agreed that by release of the
information at issue, the Governor would face an imminent danger of physical harm, and accordingly,
the information must be withheld from public disclosure under Section 552.101 of the Act in
conjunction with the special circumstances doctrine of common-law privacy. Accordingly, the
documents were withheld in their entirety, since a partial redaction (for instance time and location) could
still allow for the missing information to be deduced with some research. /d.

This request is for the Mayor of Dallas’ calendar, inclusive of all information contained thereon. As
such, we believe that our situation is analogous to that of the Office of the Governor in that by revealing
the whereabouts of the Mayor including time, place, subject matter, or any combination thereof could
easily be used by a savvy would-be wrongdoer to cause physical harm to the Mayor or his family by
determining his patterns, whereabouts, and plans. This includes past appointments, since this could
reveal meetings and events that are regularly attended by the Mayor. In order to protect the Mayor from
facing an imminent threat of physical harm, we believe that the Mayor’s calendar information must be
withheld in their entirety pursuant to the doctrine of special circumstances under the umbrella of the
common-law privacy exception, Section 552.101 of the Texas Public Information Act.

If you have any questions, please contact me at 214-670-3519.

Respectfully submitted,

SUNNY TRIPP
Assistant City Attorney

Attachments
c:  (with all Exhibits)
Parris Long, City Secretary’s Office

(with Exhibit A only)
Tammy Palomino, Chief of the General Counsel Division
Mary Elbanna, Office of the Mayor

Shawn Shinneman
Via GovQA
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KEN PAXTON

ATTORNEY GENERAL OF TEXAS

November 12, 2019

Ms. Sunny Tripp
Assistant City Attormey
City of Dallas
1500 Marilla, 7DN
Dallas, Texas 75201
OR2019-31858

Dear Ms. Tripp:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Govermnment Code. Your request
was assigned [D# 796251 (ORR# CO07761).

The City of Dallas (the “city”) received a request for the city’s mayor’s calendar during a
specified time period. The city claims the submitted information is excepted from
disclosure under section 552.101 of the Government Code. We have considered the
exception the city claims and reviewed the submitted representative sample of information.’

Initially, we note the city has redacted portions of the submitted information. Pursuant to
section 552.301 of the Government Code, a govermmental body that seeks to withhold
requested information must submit to this office a copy of the information, labeled to
indicate which exceptions apply to which paris of the copy, unless the governmental body
has received a previous determination for the information at issue. See Gov't Code
§ 552.301(a), (e} 1XD). We have no indication the city has been authorized to withhold
the redacted information without seeking a ruling from this office. See id § 552.301(a);
see aiso Open Records Decision 673 {2000). As such, information must be submitted in a
manner that enables this office to determine whether the information comes within the
scope of an exception to disclosure. In this instance, we are unable to discern the nature of
the redacted information. Consequently, the city has failed to comply with section 552.301
of the Government Code as to this information, and this information is presumed public
under section 552,302 of the Government Code. Accordingly, the city must release the
redacted information pursuant to section 352.302 of the Govemment Code.

! We assume the “representative sample”™ of records submitted to this office is truly representative of the
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
lemer does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of imformation than that submitted to this office,

Post Office Box 12548, Ausnn, Texas 78711 2548 » (512) 463-2100 » wurw texasattorneygeneral gov
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Ms. Sunny Tripp - Page 2

Section 552.101 of the Government Code excepts “information considered to be
confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t Code
§ 552.101. Section 552.101 encompasses the common-law physical safety exception. The
Texas Supreme Court has recognized a separate common-law physical safety exception to
required disclosure. Tex. Dep’t of Pub. Safety v. Cox Tex. Newspapers, L.P. & Hearst
Newspapers, L.L.C., 343 S.W.3d 112, 118 (Tex. 2011). Pursuant to this common-law
physical safety exception, “information may be withheld [from public release] if disclosure
would create a substantial threat of physical harm.” Id. In applying this new standard, the
court noted “deference must be afforded” law enforcement experts regarding the probability
of harm, but further cautioned, “vague assertions of risk will not carry the day.” Id. at 119.

We understand the city to argue the remaining information is excepted under section
552.101 of the Government Code in conjunction with the common-law physical safety
exception. Upon review, we conclude the city has not demonstrated release of any of the
information at issue would subject anyone to a substantial threat of physical harm.
Accordingly, the city may not withhold any of the information at issue under section
552.101 of the Government Code in conjunction with the common-law physical safety
exception. The city must therefore release the submitted information in its entirety.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https:/www.texasattorney general. gov/open-
government/members-public/what-expect-aticr-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sir

Clare V. Morris Sloan
Assistant Attorney General
Open Records Division
CVMS/gw

Ref: ID# 796251

c: Requestor
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